LEGAL STUDIES

Essay: Evaluate the effectiveness of domestic law in protecting children in Australia
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lomesiic law [ 14) | T, s trelio

Children can be defined as those under the age of 18, and like adults, they have certain rights which
should be protected and malntalned, There are a range of domestic laws in place that aim to protect
children in Australia, as children are wuinerable and in need of great care and protection, especially
since they are generally dependent on thelr parents or guardians. The UN Conventions of the Rights
of the Child, The Family Law Act 1995 the Children and Young Persons {Care and protection) Act
1998 |N5W} and the Department of Community Services (DOLS) aim to protect children's rights,
safety and wellbeing; however, cases such as the Marion and Ebony's case, show the different
results of the law, therefore the inconsistencles of the law in protecting children. Ebpny's case
greatly impacted the legislations regarding child protection, as the governmernt responded with a

range of reforms and plans, such as the K them : A F ftwezi
scheme and the establishment of the Special Commission of inguiry into child protection services in

WNSW. Each of these changes highlights the changes that tock place in response to the limited
effectiveness of domestic law In protecting children in Australia,

in 1990, Australia ratified the_UM Conwventions of the Rights of the Child (CROCY which was
established im 1989, Australia’s ratification of the CROC was a promise to implement domestic
legislation that would promote the basic human rights for all children, which has resulted in mamy
domestic law reforms. The four main key components of the convention include:

+» the states ohbligation to protect children from any form of discrimination

= all children have the right to have their own views expressed and heard

= Jctions concerning the child should be made in the "best interests of the child’
= pvery child has the right to life, survival and development

With this, The Family Law Act 1975 {OWLTH] was reformed in order to incorporate the CROC
principles, where the Act originally included a child's welfare is of ‘paramount consideration’ which
was changed by specfically stating the ‘best interest of the child® in the statute. This Law reform
demonstrates the ineffectiveness of the previous legislation in protecting children, where changes
have been made in order to comply with CROC's principles, therefore resulting in the Family Law
Reform Act 1995 (CWLTH). Marion’s case is an example of Australia’s involvemnent with CROC being
used within domestic legislation. The CROC was used in this case by the High court, to rule against
parents who wanted to have their intellectually disabled daughter sterilised, however the High court
decided that since sterilisation was not required to preserve the girl's life, it was unnecessary. This
highlights the effectiveness of the Family Law Reform Act 1995 as the ‘best interest of the child” was
considered, since the parents declsion was not accepted due to the principle of children having the
right to life, survival and development. Through this case, the reforms taken place due te the

ineffectiveness of the Family Law Act 197 LTH) in protecting children in Australia, can be seen
as effective due to the consideration of the 'best interest of the child' in the Family Law Reform Act
1935

Another domestic legislation that has been reformed is the Children and Young Persons (Care and
protection) 1398 (NSW) which replaced the Children (Care and Protectinn) Act 1987, where the Art
states the ‘safety, welfare and well being of the child or voung person be paramount consideration®
It defines abuse against children as physical or sexual assault and Includes passive abuse such as
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psychological and emotional harm, This Act also expects those who have a duty of care towards
children to notify the Department of Community Services {OCS] if they have reasonable grounds to
suspect that a child is being abused, These people indude doctors, sodal workers and teachers.
Under this Act, a child whio has been physically, sexually or emotionally abused or neglected, for
instance, inadequate accommeodation, poor diet and poor hygiene, can be taken away from their
farnilies. Howewver, this act has shown some ineffectiveness in protecting children, which is evident in
Ebony's case.

In Ebony's case, a 7 year old died at Skg due to starvation and neglect in 2007, Although the parents
were arrested, the prevention of harm and protection for the child was inadeguate, demonstrating
the ineffectiveness of the law in protecting children. The Department of Community Services had
been involved with the family since 1992, and although they received many notifications and
reports, they did not find the reports a ‘risk assessment”. This highlights the government agencies
failure in protecting Ebony from neglect and mistreatment, especially as they closed the report in
2006 due to ‘competing priorities’, consequently leading to Ebony’s death the following year. On
the other hand, due to this case, there have been many actions taken place in response o the law.
For example the media exposure and the establishment of the Special Commission of inguiry into
child protection services in M5W was created and in December 2008, the NSW government
announced a five year plan to reform child protection through the Keep them safe: A shared
approach to child wellbeing scheme, This aims to make child protection a “shared responsibility”
where all relevant government agencies will hawve certain responsibilities for ensuring the wellbeing
of children. Also, the five government agencies that were Involved with Ebony's parents were
E:pEﬂEE to give the ombudsman a report with administrative changes regarding child protection.
These government agencies include:

s Department of community services (DOCS)

= [Department of education and Training {DET)

= Department of ageing, disability and home care (DADHC)
*  Housing N3W

= NSW police force

This is another attempt to improve the protection of dhildren’s rights in Australia and enhance the
safety and wellbeing of those being abused and mistreated.

The death of Ebony highlights many issues in relation to the fallure of the government and agencies
to pursue legal and administrative reform. These amendments have demonstrated the government's
actions in providing better care for children due to the limited cffectiveness of previous legislation
and government agencies. The actions and reforms taken place regarding Marion and Ebony's case
highlights the effectiveness of the government in order to protect children, which demanstrates the
effectiveness of domestic law, howewver it is only effective 1o an extent, as there are sl
inconsistencies within the law.
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